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THE CANADIAN LEGAL GENEALOGY OF
TERRA NULLIUS

SUB NOM.: IS IT TOO LATE TO SEND

TERRA NULLIUS BACK TO AUSTRALIA

(AND WOULD THEY EVEN TAKE IT)?
PART |

By Sarah Pike*

The Myth of Terra Nullius

... When Europeans arrived in the South Pacific in the land that is now
Australia and New Zealand,!'l they regarded it as terra nullius or
‘nobody’s land.” They simply ignored the fact that Indigenous Peoples
had been living in these lands for thousands of years, with their own
cultures and civilizations. For the newcomers, the land was theirs to
colonize; this narrative was also applied in Canada.

Law Society of British Columbia, Indigenous Intercultural Course,
announced January 26, 2022, Module 3.1.?

* * *

The doctrine of terra nullius (that no one owned the land prior to Euro-
pean assertion of sovereignty) never applied in Canada, as confirmed
by the Royal Proclamation of 1763.

Tsilhqot'in Nation v. British Columbia, 2014 SCC 44 at para. 69, per
Chief Justice McLachlin.

Which of these seemingly opposite statements is true? Both? Neither?

In 2007, Australian historian Andrew Fitzmaurice published “The
Genealogy of Terra Nullius” as part of his contribution to the Australian “his-
tory wars”, debates concerning the historiography of British colonization of

* I thank Hamar Foster, Q.C., Stephanie McHugh, Dr. S. Ronald Stevenson and Dr. Timothy Brook for their reviews and help-
ful feedback on drafts of this article. Any errors are mine, as are the views | express.
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Australia and its effect on Indigenous peoples.® The present article, pub-
lished in two parts, adapts and extends Fitzmaurice's framework to the
Canadian legal context showing, I hope, that neither the Law Society’s nor
the Chief Justice’s statement is entirely correct.

In Part I of this article, I examine the international and Australian use of
the term terra nullius in legal and non-legal contexts. In Part II, which will
be published in a later issue of the Advocate, 1 will trace the Canadian
jurisprudential adoption of the term. To the date of writing, Canadian
judges have referenced terra nullius in only 17 decisions; the treatment has
been substantive in only seven. Tellingly, the first mention of the term was
in May 1993, a year after the High Court of Australia’s lengthy discussion of
terra nullius in its groundbreaking Aboriginal title decision, Mabo v. Queens-
land (No. 2).* T will conclude Part II by briefly examining the interface and
friction between Indigenous and settler legal systems in 19th-century
British Columbia, suggesting that this is where we should focus our atten-
tion if we are to properly understand our legal pasts and present and to craft
a legal future.

WHAT IS TERRA NULLIUS?

The “Genealogy” of Terra Nullius

In the last 30 years, terra nullius—meaning, literally, “land belonging to no
one”® or “land without owners”®—has come into wide usage in reference to
British colonization.” However, as Fitzmaurice and others have shown, terra
nullius is valid only as a shorthand,; it is not an accurate description of'a legal
or political doctrine employed in the justification of the British empire.®
One scholar terms it a “neologistic loan expression” whose “fascination is in
being so widely misunderstood, a casualty of the conjunction of'legal, polit-
ical, and historical attitudes toward the past”.’

Terra nullius emerged as an international law concept only toward the
end of the 19th century.'® Although similar to the Roman law terms res nul-
lius and territorium nullius, terra nullius has a distinct meaning and genesis.!
By applying terra nullius anachronistically, we obscure two complex histo-
ries: (1) the comparatively recent history of terra nullius as it was used to
discuss European expansion; and (2) the older history of how ideas of occu-
pation were used to justify empire.!?

Following the term’s sporadic appearances, Britain and Venezuela
applied terra nullius in an 1899 arbitration concerning a long-simmering
conflict over three former Dutch colonies in Guiana.'® Then, early in the
20th century, terra nullius secured a place in the international law lexicon.'*
In 1909, French foreign affairs official Camille Piccioni used it in an article
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about sovereignty over Spitzbergen, an island within the Arctic circle over
which no sovereignty had been established.!> He used the term to refer not
to a place that was uninhabited—he knew it was inhabited—but to territory
that states had agreed would remain in common.!®

Over successive decades, terra nullius continued to be used in discussions
concerning the polar regions.!” Its prominence in these debates brought it
to the attention of the Columbia University Joint Seminar in International
Law (the “Columbia Seminar”), established by law professor Philip Jessup
and others in the 1930s and concerned primarily with the doctrine of occu-
pation.'® Among other questions, the scholars considered whether the
International Court of Justice’s reference to terra nullius in a 1933 decision
concerning a dispute between Norway and Denmark over East Green-
land'®—the court had used the term to refer to a land that was unpeopled—
could be extended beyond the polar context. They wondered whether terra
nullius could explain previous centuries’ colonial expansionism.?

The students in the Columbia Seminar began to publish works arguing that
terra nullius could indeed be used to understand the justifications of empire
in the previous 400 years.” In one book, the students took the meaning of
terra nullius that had emerged from the polar regions debate—that is, “land
not under any sovereignty”??—and extended it, determining that they would
retain the term even to describe lands inhabited by Indigenous peoples:

The presence of a savage population, of aborigines, or of nomadic tribes
engaged in hunting and fishing, was generally disregarded by Europeans.
For the purposes of this volume, therefore, insofar as any status of sover-
eignty is concerned, the existence of such a population will not exclude
these lands from our definition of terra nullius.?

It was the Columbia Seminar that delivered terra nullius to Australia. In
addition to publishing, Columbia Seminar members wrote to scholars in set-
tler societies asking them whether the assertion of sovereignty over terra
nullius—according to the seminar’s detinition—could explain the colonial
settlement of their countries.?* As part of this project, Philip Jessup wrote
to eminent Australian historian Sir Ernest Scott in 1939, asking if Australia
had been terra nullius—again, according to their definition—at the time of
British occupation. Scott quite easily concluded that it had, which he
reported in two papers, including “Taking Possession of Australia — The Doc-
trine of ‘Terra Nullius’ (No-Man’s Land)”.?> In the paper, Scott wrote:

I was induced to write this paper by receiving some inquiries from Pro-
fessor Philip C. Jessup, of the Department of International Law, Univer-
sity of Columbia. He informed me that he had been working with a
seminar of advanced students on the subject of “Terra Nullius,” which has
been defined as land not under any sovereignty. 1t is, therefore, land of which
a sovereign state may consider itself at liberty to take possession. We may put
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the point more simply if we say that “Terra Nullius” is No-man’s-land. In
the sixteenth, seventeenth and eighteenth centuries, Portugal, Spain,
Holland, England and France took possession of such territory in Asia,
Africa, America and Australasia, by performing certain symbolic acts,
which I shall describe presently.

Little vegard was paid to the rights of original inhabitants by any of the colo-
nizing peoples. Generally, they considered that they were acting right-
eously in introducing the Christian religion to lands previously
heathen.?

Having gained a foothold in Australia in the 1930s, terra nullius largely lay
dormant there for nearly another half-century. Finally, in 1977, it arose
again in a court case in which an Indigenous man, Paul Coe, argued that
Aboriginal people continued to hold sovereignty in Australia.?” Coe sought
to leverage a recent International Court of Justice decision concerning the
Western Sahara and amend his statement of claim to assert that “[t]he
proclamations by Captain James Cook, Captain Arthur Phillip and others
and the settlement which followed the said proclamations and each of them
wrongfully treated the continent now known as Australia as terra nullius
whereas it was occupied by the sovereign aboriginal nation as set out in
paragraphs 5A, 6A and 7A hereof”.?

Australia’s highest court, however, dismissed Coe’s appeal, refusing him
permission to file the amended pleading. The majority concluded that if
there were serious legal questions to be decided about “what rights the abo-
riginal people of this country have, or ought to have, in the lands of Aus-
tralia[,] ... the resolution of such questions by the courts will not be assisted
by imprecise, emotional or intemperate claims”.? Thus, no court ever dealt
with Coe’s claim on its merits.

Mabo (No. 2)

Just three years later, Eddie Mabo and others filed a claim on behalf of the
Meriam people of the Murray Islands in the Torres Strait, part of the Aus-
tralian state of Queensland, arguing that they still held “native title” to their
lands. The Mabo plaintiffs did not use terra nullius to attack British sover-
eignty over Australia, as Coe had proposed to do. Instead, they ultimately
successfully argued that “the doctrine of terra nullius” had prevented Aus-
tralian common law from recognizing Aboriginal title.

Justice Brennan, whose judgment can be considered the majority judg-
ment, referred repeatedly to “the enlarged notion of terra nullius”—which,
he explained, was an international law principle that justified “the acquisi-
tion of inhabited territory by occupation on behalf of the acquiring sover-
eign”.?® The previous international law principle, according to Justice
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Brennan, had allowed such acquisition only where the land was truly
“desert” and “uninhabited”.?' In refusing to enforce the contemporary
results of this allegedly historical doctrine—the “enlarged notion of terra
nullius”—Justice Brennan was explicit that his court could modify the com-
mon law to account for the inequities history had left in Australian society:

Although our law is the prisoner of its history, it is not now bound by
decisions of courts in the hierarchy of an Empire then concerned with
the development of its colonies. ... [T]he law of this country is entirely
free of Imperial control. The law which governs Australia is Australian
law. ... Increasingly since 1968 ... the common law of Australia has been
substantially in the hands of this Court. Here rests the ultimate responsi-
bility of declaring the law of the nation. ... The peace and order of Aus-
tralian society is built on the legal system. It can be modified to bring it
into conformity with contemporary notions of justice and human rights
... [N]Jo [previous] case can command unquestioning adherence if the rule
it expresses seriously offends the values of justice and human rights
(especially equality before the law) which are aspirations of the contem-
porary Australian legal system. If a postulated rule of the common law
expressed in earlier cases seriously offends those contemporary values,
the question arises whether the rule should be maintained and applied.
Whenever such a question arises, it is necessary to assess whether the
particular rule is an essential doctrine of our legal system and whether,
if the rule were to be overturned, the disturbance to be apprehended
would be disproportionate to the benefit flowing from the overturning.*?

In this manner, Justice Brennan overruled historical precedent in a way
not often seen in the common law world. He refused to follow older judg-
ments that had been based on “the enlarged notion of terra nullius”: “the
Court can overrule the existing authorities, discarding the distinction
between inhabited colonies that were terra nullius and those which were
not. ... The fiction by which the rights and interests of indigenous inhabi-
tants in land were treated as non-existent was justified by a policy which
has no place in the contemporary law of this country”.3

In the result, six out of seven members of the High Court agreed that Aus-
tralian common law should reject “the notion that, when the Crown
acquired sovereignty over territory which is now part of Australia it thereby
acquired the absolute beneficial ownership of the land therein”.?* The court
thus took the British Crown’s sovereignty as a given—indeed, it concluded
that the acquisition of sovereignty by a country could not be challenged in
municipal (i.e., national) courts, as it is a matter of international law3>*—but
accepted that “the antecedent rights and interests in land possessed by the
indigenous inhabitants of the territory survived the change in sovereignty”
and now constitute “a burden on the radical title of the Crown”.36

After the High Court’s decision, it became “repeated wisdom that in
Mabo, the High Court ‘rejected’ or ‘reversed’ the ‘doctrine of terra nullius’,
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which had held that in 1788 Australia was ‘nobody’s land”.?” But how had
the High Court come to take the terra nullius hook?

Henry Reynolds, The Law of the Land
The Mabo court referred several times to Australian historian Henry
Reynolds’s book The Law of the Land as a source of historical fact and an
explanation of the doctrine of terra nullius. Justice Toohey’s judgment
referred explicitly to Reynolds’s “attack” on terra nullius.?® In the book, pub-
lished five years before the High Court’s decision, Reynolds had set out to
“challenge[] the legal and moral assumptions underlying the European
occupation of Aboriginal Australia”® In fact, he had written the book “as an
argument that lawyers could follow’ and with a judicial audience in mind”.+
In the first chapter, “Who Was in Possession?”, Reynolds wrote that “[t]he
doctrine underlying the traditional view of settlement was that before 1738
Australia was terra nullius, a land belonging to no-one”# In his last chapter,
Reynolds determined that terra nullius lay—and lies—at the heart of the
Indigenous land issue in Australia. He distinguished British sovereignty from
“[t]he claim to all the property”, concluding that “[p]Jractice in other parts of the
world suggested that negotiations should have been conducted prior to the
purchase of land”. He laid the failure to do so at the doorstep of terra nullius:

The situation in Australia may have arisen from the mistaken belief that
the country was largely uninhabited and therefore literally a terra nullius.
The idea was soon discredited. The law, however, continued to work on
that assumption in face of everything that happened after 1788. Terra nul-
lius is still at the heart of the Australian legal system. While it remains
there the gap will yawn between jurisprudence and historical reality.
There will never be a real accommodation between black and white. Aus-
tralia will continue to be an imperial nation where the indigenous people
are ruled by a legal system which enfolds old injustice.*

Critique of Mabo and The Law of the Land
Upon the release of Mabo and for many years afterward, Australian historians
and lawyers criticized the Mabo court’s anachronistic reference to terra nullius
and its related reliance on Reynolds’s book.** Today, commentators almost
universally acknowledge that terra nullius was not used in the 18th and 19th
centuries to justify the dispossession of Australian Indigenous peoples.*
Nonetheless, they also acknowledge that the Mabo court’s and Reynolds'’s
use of the term was shorthand for something real:

[Wihile the term terra nullius was not used to justify dispossession in Aus-
tralia, it was produced by the legal tradition that dominated questions of
the justice of ‘occupation’ at the time that Australia was colonised. Terra
nullius is a product of the history of dispossession and the larger history
of European expansion.*
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Australian historian Bain Attwood concluded that Reynolds “undoubt-
edly” had used the term terra nullius metaphorically “to register the racism
that Aborigines and their supporters saw as integral to the British coloniza-
tion of the continent and the dispossession and destruction of its indige-
nous peoples”.*® Similarly, Australian lawyer David Ritter noted that the
term “emotively connoted the historical reality of how Aboriginal people
had been treated”? Recently, Australian legal academic Shane Chalmers
acknowledged that terra nullius was not used in the 19th century in refer-
ence to Australian colonization, but that he nonetheless continued “to use
the term here anachronistically, not as a legal-doctrinal concept, nor as an
historical concept, but as a discursive concept that expresses the denial of
Indigenous land rights in Australia and that has been used in the struggle
by Aboriginals and Torres Strait Islanders against the ongoing colonisation
of their country”.#

The Common Law Status of Colonies

But there was even more to it than this.*° In fact, there had been a domestic
common law corollary to the (later) international law concept of terra nul-
lius: land acquired by settlement that was “desert and uncultivated”.>®
According to the common law, this kind of colonized land attracted English
laws of real property ownership, since it was assumed that no land law or
tenure existed in the colony at the time of its annexation by the Crown.>!
Britain had applied this categorization to the Australian colonies.

Reading Justice Brennan’s judgment, one can see his conflation of terra
nullius and the status of land and law in a settled colony.>? By the “enlarged
notion of terra nullius”, Justice Brennan appears to have intended to
describe the imperial treatment of inhabited lands as uninhabited lands, for
the purposes of law, in a colony established by settlement. For the majority
in Mabo, this “enlargement” had been improperly based on assumptions
that the Indigenous inhabitants were too “low in the scale of social organi-
zation” to have legal systems and interests in land that ought to be recog-
nized by British common law.>

Australian judges had routinely applied the English common law rule
relating to settled colonies. In Milirrpum in 1970, in an action claiming Abo-
riginal title under the common law, a judge of the Supreme Court of the
Northern Territory rejected the government’s argument that the Indigenous
plaintiffs could not have had “law”. Of the government’s position, the judge
said, “T do not find myself much impressed by this line of argument”,> and
concluded:

I am very clearly of opinion, upon the evidence, that the social rules and
customs of the plaintiffs cannot possibly be dismissed as lying on the
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other side of an unbridgeable gulf. The evidence shows a subtle and elab-
orate system highly adapted to the country in which the people led their
lives, which provided a stable order of society and was remarkably free
from the vagaries of personal whim or influence. If ever a system could
be called “a government of laws, and not of men”, it is that shown in the
evidence before me.

I hold that T must recognize the system revealed by the evidence as a sys-
tem of law.

Despite this, Blackburn J. made other evidentiary findings against the
plaintiffs’ laws, including that the plaintiffs’ claims were “not in the nature
of proprietary interests”, because their laws did not comprehend property
in the same way as his.*® He also felt bound by his understanding of English
common law, finding that it did not include a rule requiring the recognition
of “communal native title”; rather, “[a]ll titles, rights, and interests whatever
in land which existed ... [after the foundation of a settled colony] in subjects
of the Crown were the direct consequence of some grant from the Crown”.>

This reasoning equates sovereignty over a territory with property rights
within a territory, a conflation—and, some would argue, an error—that sur-
faces in some of the Australian and Canadian jurisprudence. In Mabo, how-
ever, the High Court distinguished between sovereignty and property
rights, leaving British sovereignty untouched, but reordering property
rights within the common law. The Mabo court refused to follow “formida-
ble” previous case law,*® and Justice Brennan made space for Aboriginal
title “above” the Crown'’s radical title (yet still recognized that ultimate title
as a result of Crown sovereignty):

... it is not a corollary of the Crown’s acquisition of a radical title to land
in an occupied territory that the Crown acquired absolute beneficial own-
ership of that land to the exclusion of the indigenous inhabitants. If the
land were desert and uninhabited, truly a terra nullius, the Crown would
take an absolute beneficial title (an allodial title) to the land ... : there
would be no other proprietor. But if the land were occupied by the indige-
nous inhabitants and their rights and interests in the land are recognized
by the common law, the radical title which is acquired with the acquisi-
tion of sovereignty cannot itself' be taken to confer an absolute beneficial
title to the occupied land. Nor is it necessary to the structure of our legal
system to refuse recognition to the rights and interests in land of the
indigenous inhabitants. The doctrine of tenure applies to every Crown
grant of an interest in land, but not to rights and interests which do not
owe their existence to a Crown grant.

Once it is accepted that indigenous inhabitants in occupation of a terri-
tory when sovereignty is acquired by the Crown are capable of enjoying
- whether in community, as a group or as individuals - proprietary inter-
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ests in land, the rights and interests in the land which they had thereto-
fore enjoyed under the customs of their community are seen to be a bur-
den on the radical title which the Crown acquires.*

Thus, the Mabo judges not only purported to reject “the doctrine of terra
nullius”, but they also rejected what they saw as a straight line of legal rea-
soning from the designation of the colony as “settled”, to the application of
English law to the colony, to the inability or refusal of English common law
to recognize Aboriginal title.®

So, what does all this Australian analysis and debate have to do with
Canada? In Part IT of this article, I tackle this question. I will begin by show-
ing that the first mention of terra nullius in a Canadian judgment came a
year after the High Court of Australia’s decision in Mabo. 1t is clear, I sug-
gest, that Canada imported terra nullius from Australia. Yet it is equally
clear, in my view, that our jurisprudential treatment of the term and the
concept is distinct from Australia’s. But my ultimate point, which I make by
brief reference to historical facts in British Columbia, is that as lawyers, we
would be best served by considering the history of the role of law in our
province, rather than continuing to engage with the shorthand terra nullius.
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colony (whatever those might be) but was a response
to the situation of the Crown’s non-native subjects”).
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THE CANADIAN LEGAL GENEALOGY OF
TERRA NULLIUS

SUB NOM.: IS IT TOO LATE TO SEND

TERRA NULLIUS BACK TO AUSTRALIA

(AND WOULD THEY EVEN TAKE IT)?
PART Il

By Sarah Pike*

THE CANADIAN LEGAL GENEALOGY OF TERRA NULLIUS

As set out in Part I of this article, published in the September 2022 issue of
the Advocate, in June 1992 the High Court of Australia issued judgment in
its pivotal Aboriginal title decision, Mabo v. Queensland (No. 2), in which Jus-
tice Brennan engaged extensively with what he called “the enlarged notion
of terra nullius”.! As of that date, no Canadian judgment had ever referred to
terra nullius.? The first one to do so—from the Quebec Court of Appeal in R.
v. Coté in May 1993 —referred to Mabo once in passing. However, the second
Canadian judgment to refer to terra nullius—the B.C. Court of Appeal’s in
Delgamuukw in June 1993 —referred to Mabo 46 times. Between 1996 and
2014, the Supreme Court of Canada referred to terra nullius in four decisions
(even though the term appears in only one of the eight lower court judg-
ments).? Just this year, in January 2022, the B.C. Supreme Court issued a
judgment with the longest analysis of terra nullius in Canada to date.

In total, 17 Canadian decisions have referred to terra nullius. Many do so
because they quote an oft-cited paragraph from Tsilhqotin or documents
containing the term.* Ultimately, as discussed below, there are only 17 sub-
stantive references to terra nullius in all of the reported Canadian jurispru-
dence.® While terra nullius came in to Canadian jurisprudence from
Australia, T contend that our jurisprudential treatment of the term has not
been the same and, indeed, is now on a different trajectory—one that, I sug-
gest, is largely unhelpful to our collective understanding of our legal past.

* | thank Hamar Foster, K.C., Srephanie McHugh, Dr. S. Ronald Stevenson and Dr. Timorhy Brook for their reviews and he|pfu|
feedback on drafts of this article. Any errors are mine, as are the views | express.
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Jurisprudence

Cété (QCCA and SCC)

The Quebec Court of Appeal and the Supreme Court of Canada both
referred to terra nullius in judgments in R. v. Coté, in which the Supreme
Court ultimately upheld the appellants’ Aboriginal right to fish.

In May 1993, the majority of the Court of Appeal referred once to terra
nullius, in the title of a 1938 article by James Simsarian, “The Acquisition of
Legal Title to Terra Nullius”, cited as support for the proposition that “mod-
ern authors quite clearly dismiss the principle of the right of discovery as a
means of acquiring territory”.” In the article, published when Simsarian was
a student with the Columbia Joint Seminar in International Law (a seminar
discussed in Part I of this article), Simsarian had reviewed all empires from
the 15th century to the 20th century. He assumed that all territories
acquired by the empires had, in fact, been terra nullius and asked how the
empires had justified taking possession. He concluded that discovery and
symbolic acts had been sufficient to establish title prior to 1700.°

At the Supreme Court of Canada in 1996, Chief Justice Lamer, for the
majority, dealt with the term terra nullius differently, using the term in a
more literal way to describe an area devoid of Indigenous occupation: “In
one of the mysteries of the history of New France, the Iroquois people who
occupied the region at the date of Jacques Cartier’s visit in 1534 had simply
disappeared by 1603. The French colonists thus claimed and occupied this
particular area as terra nullius.”®

Delgamuukw (BCCA)

In June 1993, one B.C. Court of Appeal judge treated terra nullius in almost
the same way as the judges in Mabo treated the concept. Although the Court
of Appeal’s decision in Delgamuukw would be eclipsed by the Supreme
Court of Canada'’s several years later in the same case—in which no judge
referred to terra nullius’>—Justice Lambert (dissenting and writing only for
himself on a five-judge bench) effectively incorporated the Mabo analysis
into his own." He concluded that terra nullius had been used in British
Columbia to justify a failure to recognize Aboriginal rights (and had resulted
from the type of colony England had established):

In my opinion the decision of the High Court of Australia in Mabo v.
Queensland decides this point in the same way as I have decided it and in
the way first referred to by Professor Slattery as the Doctrine of Continu-
ity. In my opinion the area in central British Columbia claimed in this
case was no more “terra nullius” when the first colonizers arrived in that
part of British Columbia than the Murray Islands were when the first col-
onizers arrived there.!?
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Justice Lambert accepted Crown sovereignty, as had the Mabo court. His
“point” was that if the Crown asserted sovereignty and “adopted the com-
mon law as the law of the territory over which Sovereignty was claimed”,

then the common law itself recognized, adopted and affirmed the rights
and titles of the indigenous people in relation to land and in relation to
their own customs and practices for control of land and for control of
their other rights, except to the extent that their rights were inconsistent
with the concept of Sovereignty itself, or inconsistent with laws clearly
made applicable to the whole territory and all of its inhabitants, or with
the principles of fundamental justice.'?

Thus, British sovereignty was a given, the doctrine of terra nullius ought
not to have applied and the common law ought to have recognized Aborig-
inal title, with the qualifications Justice Lambert set out.

Van der Peet (SCC)

The Supreme Court of Canada first referred to terra nullius on August 21,
1996, in an appeal by an Indigenous woman found guilty under B.C. fishing
regulations for selling fish caught under an Indigenous food fish licence,
contrary to the licence terms. (The court released its decision in Coté some
six weeks later.) Ms. Van der Peet sought an acquittal on the basis that the
regulatory section infringed her constitutional rights under s. 35 of the Con-
stitution Act, 1982. In upholding the conviction, Chief Justice Lamer, for the
majority, analyzed the Mabo judgment without referring to terra nullius.
The two dissenting judges, however, referred to terra nullius a total of three
times.

Justice LHeureux-Dubé did so while setting out the historical back-
ground of the case, referring to Indigenous peoples’ finding a “terra nullius”
when they first arrived in North America, some 12,000 years before.'* Jus-
tice McLachlin, as she then was, quoted from Justice Brennan’s judgment
in Mabo, summarizing that “[o]nce the ‘fictions’ of terra nullius are stripped
away’, then, according to Justice Brennan, “[tlhe nature and incidents of
native title must be ascertained as a matter of fact by reference to [the] laws
and customs” of the Indigenous people.’> She then turned to the Canadian
context, declaring that the Royal Proclamation—which “expressly recog-
nized” that British sovereignty did not deprive Indigenous peoples in
Canada of their “pre-existing rights”—was evidence that “the maxim of terra
nullius was not to govern here”.’ She would reiterate this 18 years later, writ-
ing for a unanimous court in Tilhgot'in.

Marshall; Bernard (SCC)
The Supreme Court of Canada next mentioned terra nullius once, only inci-
dentally, in a 2005 case from Nova Scotia involving Aboriginal title.!” In
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Marshall; Bernard, two concurring judges again tried to come to terms with
the basis on which British sovereignty had been extended and its implica-
tions for Indigenous peoples. Their only reference to terra nullius was in a
quote from an article by Australian law professor Samantha Hepburn, in
which Hepburn had referred to the rejection in Mabo of the enlarged notion
of terra nullius.'®

Tsilhgot'in (SCC)
In 2014, the Supreme Court of Canada made its most recent and most con-
tentious reference to terra nullius—mentioning the term only once—in Tkil-
hgot'in, a unanimous decision written by Chief Justice McLachlin, in which
she effectively repeated what she had said in Van der Peet in dissent:
A. The Legal Characterization of Aboriginal Title

The starting point in characterizing the legal nature of Aboriginal title is
Dickson J’s concurring judgment in Guerin, discussed earlier. At the time
of assertion of European sovereignty, the Crown acquired radical or
underlying title to all the land in the province. This Crown title, however,
was burdened by the pre-existing legal rights of Aboriginal people who
occupied and used the land prior to European arrival. The doctrine of terra
nullius (that no one owned the land prior to European assertion of sover-
eignty) never applied in Canada, as confirmed by the Royal Proclamation of
1763. The Aboriginal interest in land that burdens the Crown's underly-
ing title is an independent legal interest, which gives rise to a fiduciary
duty on the part of the Crown.!?

Thomas (BCSC)

Only one judgment since Tsilhgot'in has analyzed terra nullius in any detail.
In January 2022, B.C. Supreme Court Justice Kent, in Thomas v. Rio Tinto
Alcan Inc., set out the longest discussion of terra nullius in the history of
Canadian jurisprudence.?® He granted the First Nation plaintiffs partial
relief, declaring a constitutionally recognized Aboriginal right to fish that
had been significantly impaired by the regulation of the Nechako River for
the purposes of hydroelectricity.?!

In a section entitled “Background to Aboriginal Rights Jurisprudence in
Canada” and a subsection entitled “Legitimacy of Crown Assertion of Sover-
eignty”, Justice Kent reviewed the Supreme Court of Canada’s 1973 Calder
judgments’ analyses of the Royal Proclamation and the doctrine of discov-
ery as articulated in two 19th-century U.S. Supreme Court decisions.? He
then inserted terra nullius into the analysis: “The doctrine of ‘discovery’
combines with the related concept of ‘terra nullius’' to bestow upon Euro-
pean settlers title to and sovereignty over the ‘empty lands’ which they ‘dis-
covered.”?® Perhaps unintentionally, Justice Kent did two things other
Canadian and Australian judges have done: he introduced terra nullius into
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a history in which it did not play a role, and he conflated sovereignty over
a territory with title to or within a territory.?

In this obiter dicta, Justice Kent prodded the “rationale for Crown sover-
eignty over land formerly owned and occupied by Indigenous peoples”,
which, he noted, “has in recent decades come under scathing academic,
political, and legal criticism”.?> He laid out the case that the legal justifica-
tion for European sovereignty over Indigenous peoples and lands is highly
problematic:

Some argue, in my view correctly, that the whole construct is simply a
legal fiction to justify the de facto seizure and control of the land and
resources formerly owned by the original inhabitants of what is now
Canada: see Borrows 2015, above at para. 182, and John Borrows, “Sover-
eignty’s Alchemy: An Analysis of Delgamuukw v. British Columbia” (1999)
37:3 Osgoode Hall Law Journal 537.%

But the First Nation plaintiffs in Thomas did not challenge Crown sover-
eignty “per se”; rather, they challenged “the efficacy of legislation, licences,
and contracts issued or made by the Crown in a tort lawsuit against a non-
government entity”, asserting that these were “constitutionally inapplica-
ble’ as any defence to their claim”?¢ Of this line of argument, Justice Kent
concluded that two “harsh realities” barred the plaintiffs’ way:

First and foremost is the fact that the system of law and government
imported by settlers into British Columbia and superimposed upon
Indigenous peoples has become firmly and intractably entrenched. It is
the foundation for Canadian society as it exists today. The laws relating
to ownership of land are the basis for this country’s wealth and the very
foundation for its economy. It is these same laws which provide legiti-
macy to this Court.

The second harsh reality, closely related to the first, is that this Court is
bound by the doctrine of precedent, which requires it to apply the law
enunciated by the Supreme Court of Canada. If that construct or analytical
framework attracts academic or political criticism, no matter how justified,
this Court is nevertheless bound to apply it, subject only to incremental
changes not prohibited by precedent or legislative change ... %

Justice Kent ultimately concluded that “when Crown sovereignty was
asserted in British Columbia in 1846, the lands bordering the Nechako
River, the Stellako River, and Fraser Lake were not terra nullius”, because
they were “owned, occupied and used” by the Dakelh.3°

Commissions

Two important Canadian commissions of inquiry have referred to terra nul-
lius, asserting that it underpinned the establishment of Canada and persists
in Canadian law and society today.
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Royal Commission on Aboriginal Peoples (1996)
In 1996, the Royal Commission on Aboriginal Peoples (“RCAP”) issued its
final report, comprising some 4,000 pages and 440 recommendations
intended to enact sweeping changes to the relationship between Indige-
nous and non-Indigenous people and governments in Canada. The report
referred several times to terra nullius as a doctrine on which Canada was set-
tled and the basis on which Britain extended sovereignty over Canada. One
definition of terra nullius that RCAP gave was a “concept ... used by Euro-
peans to suggest that they came to empty, uninhabited lands or at least to
lands that were not in the possession of ‘civilized’ peoples, that were not
being put to ‘civilized’ use”.?!
Ultimately, RCAP made these recommendations:
The Commission recommends that
1.16.2

Federal, provincial and territorial governments further the process of
renewal by

(a) acknowledging that concepts such as terra nullius and the doctrine of dis-
covery are factually, legally and morally wrong;

(b) declaring that such concepts no longer form part of law making or
policy development by Canadian governments;

(c) declaring that such concepts will not be the basis of arguments pre-
sented to the courts;

(d) committing themselves to renewal of the federation through consen-
sual means to overcome the historical legacy of these concepts, which are
impediments to Aboriginal people assuming their rightful place in the
Canadian federation; and

(e) including a declaration to these ends in the new Royal Proclamation
and its companion legislation.??

Truth and Reconciliation Commission (2015)
Canada’s Truth and Reconciliation Commission made similar recommenda-
tions in its final report in 2015, referring explicitly to terra nullius in four of
its final Calls to Action (Nos. 45-48), including these:

45. We call upon the Government of Canada, on behalf of all Canadians,
to jointly develop with Aboriginal peoples a Royal Proclamation of Rec-
onciliation to be issued by the Crown. The proclamation would build on
the Royal Proclamation of 1763 and the Treaty of Niagara of 1764, and
reaffirm the nation-to-nation relationship between Aboriginal peoples
and the Crown. The proclamation would include, but not be limited to,
the following commitments:

i. Repudiate concepts used to justify European sovereignty over Indigenous
lands and peoples such as the Doctrine of Discovery and terra nullius.
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47. We call upon federal, provincial, territorial, and municipal govern-
ments to repudiate concepts used to justify European sovereignty over
Indigenous peoples and lands, such as the Doctrine of Discovery and
terra nullius, and to reform those laws, government policies, and litigation
strategies that continue to rely on such concepts.??

Academic Analysis

In January 2022, Justice Kent felt compelled to take British sovereignty
over Canada as a given, something that, as he recognized, Canadian legal
academics have been challenging for decades. Some 30 years ago, Professor
Hamar Foster, K.C., described the problematic foundation for this sover-
eignty in this way: “How the act of discovery or mere words on paper can
be transformed into rights and jurisdiction over Aboriginal nations remains
a mystery”.3*

Canadian lawyers, judges and legal academics now employ terra nullius
almost exclusively as part of efforts to expose what Justice Kent called sov-
ereignty’s “legal fiction”?> Many scholars shine the spotlight on Chief Jus-
tice McLachlin’s statements in Tsilhgot'in that, on the one hand, terra nullius
did not apply in Canada; but that, on the other, “[a]t the time of assertion of
European sovereignty, the Crown acquired radical or underlying title to all
the land in the province”.?¢ After the Supreme Court of Canada’s decision in
Delgamuukw—which did not refer to terra nullius—Professor John Borrows
called this “sovereignty’s alchemy”.?” After the Tsilhgotin decision, he
framed what he and many others® saw as an apparent contradiction in this
way:

[i]f that land was owned by Indigenous peoples prior to the assertion of
European sovereignty, one wonders how the Crown acquired title in the
same land by merely asserting sovereignty, without a version of terra nul-
lius being deployed. The Crown’s claim to underlying title on this basis
“does not make sense.” Some kind of legal vacuum must be imagined in

order to create the Crown’s radical title. The emptiness at the heart of the
Court’s decision is disturbing.?

Professor Gordon Christie also challenged the Supreme Court’s “fictional
legal history”, asserting that the court’s statement concerning terra nullius
was “disingenuous on several levels’, including because ‘[terra nullius - in
its most insidious form - functioned to discount the very possibility that an
Indigenous community could have anything like a separate, legitimate sys-
tem of authoritative rule generation, one that should bind all (including the
colonizers who came to it)".4

Borrows and Christie (and others) make important points deserving of
more attention. But, as Professor Douglas Sanderson recently acknowl-
edged while continuing to challenge that sovereignty “mystery at the heart
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of Canadian law”, terra nullius, “although widely used by historians in refer-
ence to legal claims made in the early modern period, did not, in fact,
appear in legal documents linked to the settlement of the Americas before
the nineteenth century”.4

CONCLUSION

During the colonial period (prior to 1871) and after British Columbia joined
Confederation, this province'’s history discloses marked examples of both
Crown acknowledgement and Crown disregard of Indigenous laws and
interests in land. This history does not reflect the application of terra nul-
lius. But it is a legal history that ought to compel all B.C. lawyers (at the very
least) to learn more, investigate further and reflect deeply.

In January 1873, the newly appointed, sole federal representative for
Indigenous matters in British Columbia, Israel W. Powell, wrote his first
lengthy report to Ottawa, describing the past 15 years of British colonial pol-
icy toward Indigenous peoples in this way: ‘[Bleyond giving Indians the pro-
tection of the law, and reserving certain lands for them in the settled part
of the Province ... no efforts have been put forth with a view to civilizing
them, it having been considered that the best mode of treatment was to ‘let
them alone’.#?

At the end of that year, after visiting with a Vancouver Island nation, Pow-
ell reported that they had asked “that a Treaty may be made with them and
compensation allowed [for their lands]”, and he asked for instructions to do
so0. Two months later, Canada appointed Powell to a three-man Board for
British Columbia tasked with arranging “under the directions of the Super-
intendent General all negotiations and Treaties with the Indian Tribes”.** But
Powell never received the instructions he sought.

Instead, just a few months afterward, Canada passed an order-in-council
asserting that it was now “assumed that the Government does not contem-
plate giving the Indians of British Columbia any compensation for their
lands, as has been done with the Indians of the North West”.4> A month later,
Powell’s Ottawa boss, the Minister of the Interior, telegrammed to say that
‘no treaties or special negotiations [are] now necessary” to be made with
Indigenous peoples in British Columbia.*6

Are you curious? Do you have questions? I hope so.

Yet, even with this decision not to pursue treaties in British Columbia,
five years later, in 1879, Powell still acknowledged and recognized Indige-
nous laws, particularly in relation to land. In the context of trying to deter-
mine when Indian reserves for coastal Indigenous peoples should be
allotted, he cautioned:
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the expense of substituting our own regulations in licu of theirs, would be
greater than the necessities of the country require - at least for the pres-
ent. Indian tribes all over the coast claim hereditary rights to certain
places, perhaps a hundred miles or more from where they reside.

To adjust all of these at once... before there are different and superior
arrangements to enforce other than native regulations, would pretty cer-
tainly give rise to trouble.

[T]t would be a large and needless expense, and one of doubtful utility to
proceed at once to define and allot all their reserves, especially in the
wilds of the country ... , with no existing machinery of the Government
to supersede their own time-honored customs and regulations as to the divi-
sion of territory.*’

The following year, Powell reiterated his position, asserting that the fed-
eral and provincial governments did not have enough resources “to substi-
tute their authority and provide for peace among distant or remote Indian
tribes, as yet, left mostly in the enjoyment of their own laws and customs.
... The different bands of Indians ... on the Coast have the whole country
marked out and divided, and do not allow encroachments within their
boundaries by other tribes without compensation”.*

Today, a significant scholarship investigates the role that law played in
empire, including by examining colonized territories for signs of “strong”
and “weak” legal pluralism.*® Such examinations, among other things, allow
the identification of “transformative moments”: “[sJubtle but important
shifts in the definition of colonial state law and its relation to other law
[that] ... occurred at various moments in the long nineteenth century, in
patterns replicated across a wide array of colonial and postcolonial
settings”.>® For Yale professor Lauren Benton, this identification is not only
of historical interest; it also may help us, today, “to make space for other
frameworks that would allow for greater legitimacy for alternative political
authorities without threatening the rule of law”.%!

British Columbia’s history is both shared and unique. Our colonial and
provincial beginnings share commonalities with other British colonies and
Canadian provinces. Yet, of course, our precise path is our own. Might it not
be that by engaging in the kind of examination Benton suggests, we could
identify our province’s own “transformative moments”, particularly the
ones we now regret?s?

My point is not that we have collectively failed to discover a utopian,
legally plural society in 19th-century British Columbia. We have not. Yet
should not we at least look at that society, its legal systems (both Indigenous
and settler) and its use and misuse of law? Ultimately, we may discover
details far worse than those in a picture painted with the broad brush of
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terra nullius. But to achieve the monumental reconciliatory task at hand and
account for the legal and historical injustices the state has perpetrated on
Indigenous peoples in this country and province, the first step, as the Truth
and Reconciliation Commission said, is to acquire an “awareness of the
past”.>® This awareness—and, especially for lawyers, this legal awareness—
just might allow us to imagine and construct contemporary alternatives
that free us from our legal and political pasts.
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